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intended such partiality or inequality in a wider sphere. For

G TR ek Parliament was, in the enabling section, concerned only with

¢ a articular reservations of particular places or vehicles and not with

1953. March 2, 23. CentLiveEs, C.J., GREENBERG, J.A, fhe general regulation of a series or system of reservations: cf. sec.
SCHREINER, J.A., VAN DEN HEEVER, J.A., and Hoexter, J A I

A 7 bis (1) (b). In conferring the powers enumerated in sec. A
7 bis (1) (b), Parliament specifically authorised inequality on a
large scale and there is therefore no room for a presumption that

in authorising reservations on a smaller scale in sec. 7 bis (1) (a)

Railway.—Reservation of railway premises for exclusive use of '
particular races.—Admanistration not entitled so to reserve gg
to result in partial and wunequal treatment to q substantio]

b

: . e.g. of waiting-rooms, Parliament intended that inequality should

degree.—Act 22 of 1916, sec. 7 bis (1) (a) as amended. be avoided by counter-reservations. Such interpretation would B
The Railway Administration may not, when reserving railway premises or any mean th.at one of the p.artlcular authorisations cont'alned in sec.
portion thereof as waiting-rooms for the exclusive use of males or females of T bis, viz. the far-reaching power to reserve all trains travelling

particular races or different classes of persons under Act 22 of 1916, section
7 bis (1) (a) (as inserted by section 4 of Act 49 of 1949), exercise unfettered
discretionary rights and powers where the exercise of such rights and powers

over a particular route, is to be read without qualification, whereas
all the other authorisations, much less important in effect are to

: ject to a proviso that the particular reservati 2
C -/ may résult in partinl and unequal teatieilt (o' G-sabstesti SIS b'e I;fad S;;b%)Zthountefacted by corres Iz)ndin reseisvat‘;?):: I;oa:h:o b
such persons, races and classes (per CENTLIVRES, C.J.; GREENBERG, JA, rlse. mu - + y'e 'SP g
ScHREINER, J.A., and HoExTer, J.A., concurring; VAN DEN Humver, JA, achieve substar}tlal equality in some sphere or other. Su.ch an
dissenting). ‘ interpretation is untenable. Rex v. Abdurahman, supra, is dis-

tinguishable. In that case the Court had to consider the effect of
the exercise of subordinate legislative powers regulating the subject
of reservations generally and to apply Lorp RusseLL’s test thereto.
The enquiry was whether the exercise of the gemeral power pro-
duced inequality and partiality and, if so, whether the provision
conferring the general power authorised such inequality and
partiality. In the present case the Court is not concerned with
the effect of the exercise of a general power but, as submitted
[ supra, with the effect of specific powers. The powers are conferred
separately and they authorise the doing of specific things. The
effect of the exercise of any such power is, therefore, to be con-
sidered separately and there is no justification for considering the
joint effect of a number of them in a sphere or spheres not indicated
or even referred to in the enabling section.

G. Gordon, Q.C., for the respondent: The decision in Rez v.

Appeal by the Attorney-General from a decision in the Cape

D Provincial Division (pE Virriers, J.P., and Hersstey, J.; Hiu,

J., dissenting), dismissing an appeal by the Attorney-General from

a decision in a magistrate’s court. The facts appear from the
judgment of CentrLIvRES, C.J. %

A. B. Beyers, Q.C. (with him D. P. de Vzllwrs)', .for the appel-

g lant: Sec. 7 bis of Act 22 of 1916 is not a provision delegating

legislative powers. It does not confer a genergl power of regulating

certain subject-matters by subordinate l‘_egls.latmn. It confers

specific powers of taking administrative action in ad hoc cases, e.g.

sec. 7 bis (1) (a) and (b). Whenever, therefore, th.e question arises |

whether the Administration has acted propgrly in terms of st;f.

7 bis, the enquiry can relate only to a spemﬁc thing done by the

Administration under cover of the section. The fact that sec.

7 bis is mot a provision delegating legislative powers i afprz- Abdurahman, 1950 (3) S.A. 136, gives an authoritative interpreta-
vision authorising administrative action, renders the testtotua; ARl b FundEs clrbialos ot oll? Il S e
reasonableness inapplicable in the present case or Mt ,l's in sec. 7 bis, the language of which is substantially identical with
formulated by Lorp RusseLL and accepted in our Courts, appt;: AV EE o’ £70) ‘6 At 22 cETNI0 ol T 505 o i ers
only to delegated legislative authority and not at all to s;;&fmml; b tration no greater power of discrimination than it had under sec.
tive action in the exercise of discretionary powersd s len:n thz } 4 (6). The new section merely empowers the Administration to do
ini i i t aside only
statutes. Such administrative action can be se ;

Minister of directly by executive action what previously it had, under sec.
grounds stated in Shidiack v. Union Government ( tqilmtest o 4 (6), to do by regulation. Appellant’s contention that the enquiry
‘H Interior), 1912 A.D. at pp. 651-2. For the reason that 'te L L rfalates to a specific thing only, namely, to the pa-rticular Teserva-
unreasonableness is inapplicable in the present case, 3:; i tion, done.s by .th'e Administration, begs the question. The issue,
tinguishable from Reaz v. Abdurahman, 1950 (3)18.1}1; ]{;h'e. ke :: statf’;lgm. Mzzzste}q; of Po;lts ani Teleg:{aph,si1 v.hRasool, 1334:1 A.D.

5 s Y ¢ ! : % % " Y

ki e LO]‘w R?SSELL e doz?r: I:fh(}a’ther the reserva- reaIs)onable 1’fhinaz ?l‘l?fela rtaI;lg;m igo(:lmliser:eains: gf:l?r ozvero' ‘101;
case, it would be entirely irrelevant to enquire Hozs ot p- gs. p p o p ¢ of.
tion i estion, viewed in conjunction with other reserva i ez V. Abdurahman, supra at p. 143; Tayob v. Ermelo Local Road
tilot:l ;Il;s:el:ce of ,other reservations, has produced partiality Transportation Board, 1951 (4) S.A. 440; Bindura Town Manage-

i 1
: . her Parliamen
inequality between races in a wider sphere, or whethe
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ment Board v. Desar § Co., 1953 (1) S.A. at p. 364. Appellang’s
contention that administrative action can be set aside only on the
ground, inter alia, of mala fides overlooks the principle that before
there can be an enquiry as to whether a public officer hag acted
bona fide or mala fide, it must be clear that such officer hag acted
in the spirit of the statute and within the limits and for the objects
intended by the Legislature; see Britten and Others v. Pope, 191§
A.D. at pp. 168, 169; Abdurahman’s case, supra at pp. 1423
Shidiack v. Union Government (Minister of Interior), 1912 A.D, ot
p. 662; Ramsay v. Zoutpansberg Lz'_quo?- Licensing Board, 1950 3
S.A. at p. 665. The enquiry therefore is, what are his powers?—
¢f. Bindura Town Management Board case, supra at p. 364. The
question here, therefore, is, has the Act conferred the power on the
Railway Administration to do unreasonable things? The answer s
that just as the original Act did not do so, as held in Res v.
Abdurahman, supra, so the amendment has not taken the matter
any further in this direction. Appellant’s contention that sec.
7 bis (1) (b) confirms his submissions is not supported by the
language of this sub-section. This sub-section deals with trains
travelling over a particular route and even if it does permit dis-
crimination with inequality (which is denied), this, if anything,
supports respondent’s contention. For, on the pril.lciple of er-
pressio unius, the power to discriminate with inequality could not
have been intended in sec. 7 bus (1) (a).
Beyers, Q.C., in reply.

Cur. adv. vult.
Postea (March 23rd).

Centrivees, C.J.: The respondent, a Native, was charged in
a magistrate’s court with contravening sec. 36 (b) of Act 22 of
1916 as amended, read with reg. 20 (a) of the (Gteneral Rallwa);
Regulations. I shall for the sake of brevity refer to Act 22 Od
1916 as amended as the Railway Act. The charge sheet containe

G the following:

H the exclusive use of Europeans, being persons belonging

“ . . . whereas the South African Railways and Harbours Admi;i;;r;t:‘;:
has in terms of sec. 7 (bis) of the said Act 22 of 1916 reserved ce
i i lusive us
way premises or a portion thereof for the exc ihe
of particular races or different classes of persons. NowTﬂvlvenl‘efORP:ﬁmy
Administration having reserved the Wa.itzmg-room,f C:;i); : e: 7 (bi) e
Station, being Railway premises, in terms of the aorest0 i lil”’
§ t belong
or race, the accused being a Native and being a person vs'ho }?::isbzzn i,
to the category of persons for whose benefit the reservatlo]l; e Waitig
did on or about the 3rd day of August, 1952,. an.d at the E&Pe <5
room, Cape Town Railway Station, in the dlstm:',t of the ytign, s
and unlawfully make use of the aforesaid premises or p:fter hasiig
having so entered the said waiting-room, rema}ned there;nH“bom i 8
desired by a servant of the South African Railways m‘t 2
tration, Constable Johannes Hendrik Basson, to leave it

o thereof of persons

[CENTLIVRES, (o0 14 |

R. v. Lusv.
[1953 (2)]
Sec. 7 (bis) (1) of the Railway Act is as follows:

“7 (bis) (1) The Administration may, whenever it deems expedient and in
such manner or by such means as it may consider most convenient to inform
any person affected thereby of the fact of such reservation—

(a) reserve any railway premises (including conveniences) or any portion
thereof, or any train or any portion of a train for the exclusive use
of males or females or persons of particular races, or different classes of
persons or Natives;

(b) reserve all or certain trains travelling over a particular route for the
exclusive use of persons of particular races or different classes of
persons or Natives.”

Sec. 36 (b) of the Act provides that:

“any person who knowing . . . that a railway coach . . . or other place is
reserved by the Administration for the exclusive use of . . . persons of
particular races . . . or Natives enters that ... other place in contraven-
tion of a regulation and without lawful excuse, or having so entered it remains
therein after having been desired by a servant to leave it . . . shall be
liable on conviction to a fine. . . .”
Reg. 20 (a) is as follows:

“ Whenever the Administration has, in terms of sec. 7 bis of the Act,
reserved any railway premises (including conveniences), or any portion thereof
for the exclusive use of males or females or of persons belonging to a
particular race or class, no person who does not belong to the category of
persons for whose benefit the reservation has been made shall make use of
the premises or portion thereof so reserved.”

The magistrate found that the facts alleged in the charge sheet

487
[a.p.]

had been proved but acquitted the respondent on the ground that
the action of the Administration in reserving waiting-rooms on
Cape Town Railway Station had resulted in partial and unequal
treatment to a substantial degree as between Europeans and non- E
Europeans, the facilities provided for non-Europeans being sub-
stantially inferior to those provided for Europeans. The magistrate
held, on the authority of Rex v. Abdurahman, 1950 (3) S.A. 136
(A.D.), that this action of the Administration was void.

A

B

Cc

D

Acting in terms of sec. 104 of Act 32 of 1944 the Attorney-F

General of the Cape Province required the magistrate to state a
case for the consideration by the Cape Provincial Division of the
following question of law:

“ Whether the correct interpretation of Act 22 of 1916, as

amended, and more particularly sec. 7 bis, is not such that the g

Railway Administration may, when reserving railway premises
or any portion thereof as waiting-rooms for the exclusive use of
males or females of particular races or different classes of persons,
exercise unfettered discretionary rights and powers even where
the exercise of such rights and powers may result in partial

and unequal treatment to a substantial degree as between the

sald persons, races and classes.’”’

In terms of sec. 104 of Act 32 of 1944 the Attorney-General

appealed to the Cape Provincial Division, the ground of appeal
being the question of law referred to above.
Division by a majority dismissed the appeal.
General now appeals to this Court in terms of sec. 105 of the Act.

The Provineial
The Attorney-

At the outset I should point out that the question which we
May 8
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have to consider is a question of pure law. Presumably that
question was framed deliberately in the lan‘guage in which it i
couched. It does not ask the Court to consider, what would algg
have been a question of law, viz.: whether there was evidence on
which it could reasonably be held that the action of the Administra.
A tion in reserving waiting rooms at Cape Town Railway Statioy
resulted in partial and unequal treatment to a substantial degree
as between European and non-European. Had such a question
been raised it would have been necessary to consider the evidence
but that question not having been raised we must accept as a faot
B that the action of the Administration has resulted in partial and
unequal treatment to a substantial degree as between Europeans
and non-Europeans. I may add, moreover, that the appellant’s
counsel did not ask this Court to consider the evidence which was
led before the magistrate: he argued the watter on the basis tl.mt
C the question before the Court was a pure question of law v.vhlch
involved the proper interpretation to be placed on sec. 7 bis ()
of the Act.
On appeal before this Court Mr. Beye?'s, .who appeared for the
appellant, stated that he was not questioning the correctness of
p the decision in Rez v. Abdurahman (supra) but contended that
that case was distinguishable from the present case for the follow-
ing reasons. In that case sec. 4 (6) of the Railway Act, before
it was amended by Act 49 of 1949, del.egated., su.b]ect to the
approval of the Governor-General-in—Cogncﬂ, legislative powers to
the Railway Administration, whereas in th.e present case secf.'f
bis (1) is not a provision delegating legislative powers b}lt. contfyrs
upon the Administration specific powers of taking administra 1v§
action in ad hoc cases. The test of unreasonableness as formula.te
by Lorp RussiLL in Kruse v. Johnson, 1898 (2)'Q.B.. 91 a&ph_es,
so the argument proceeded, only to delegated l.eglslatlv'e aut] ority
and not to administrative action in the exercise of-dxscretlolzag
powers conferred by statutes; such administrative action camno »
set aside by the Court on the ground of unreas'onablenesﬂ—etf'elgide
the special sense in which a by-law or regulation can g; .{:ie. cak .
on such ground—but only on the grognds stated in 6422wt -
Union Government (Minister of Interior), 1912 AD : 'larep}t)t;
651, 652, i.e. mala fides, ulterior and improper motives, fal uof 4
exercise a discretion and disregard of the express pmws(ion:nerits
statute. This contention, which was forc'1bly .advanceP ) o
serious consideration.  As it was not rals.ed in th(? rOOf =
Division we have not the advantage of having the views
Division on the point. i b
The principles enunciated in Shidiack’s case are lﬁr::l]ii};hesthey
lished in our law in relation to acts of public ofﬁcmz o
are by statute authorised to perform. In such caslelmeuonabhi
cannot question such acts on the ground that they a(;'e e e
those acts can only be set aside on the grounds e peﬁorm ol
Shidiack’s case. But a person can always attack an

R. v. Lusv. 489
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by a public official on the ground that that official was not in law

entitled to perform that act. This is an elementary proposition
for which it is hardly necessary to quote any authority. It is
interesting to note that Korze, J.A., in Rex v. Padsha, 1923 A.D.
281 at p. 308, after referring to Shidiack’s case, said:

“It is a generally accepted rule of universal application that a power must
be exercised within the prescribed limitations and for the purpose intended
and no other. It has been well said by Alexander Hamilton that ¢ there is no
position which depends on clearer principles than that every act of delegated
authority, contrary to the tenor of the commission under which it is exercised,
is void ’ (The Federalist, No. 78). This principle, traceable to the Pandects
whence so many other sound rules are derived, is incontrovertible. And it is
equally incontrovertible that it is the peculiar and exclusive province of theB
courts to declare and expound the law, and to determine whether in any
given case, where the authority of a Minister of the Crown, in exercising a
power conferred upon him by a statute, is questioned, to test the exercise
of this power by the terms in which the Legislature has chosen to confer e

I have not overlooked the fact that the above quotation is taken
from a dissenting judgment but it is not in conflict with anything
that was said in the majority judgments. For instance
pE VILLIERS, J.A., who formed one of the majority, said at p. 290:

“The function of the Court is to ascertain what was the intention of the
Legislature as expressed in the Act, and then simply to test the Minister’s
notice in the light of that intention. I agree that the Minister is not to go D

outside the limits of his powers. . . . As a general proposition it may be
laid down that when a person travels outside his powers, the Court will set

him right.”

The principles laid down by Korze, J.A., and pE VILLIERS,
J.A., in Rex v. Padsha, supra, apply both to acts which public
officials claim to have the right to perform and to regulations which B
may be made under statutory authority. In each case the enquiry
is whether the matter questioned falls within the authority of the
statute concerned. It is true that a particular regulation may be
declared invalid on the ground of unreasonableness but

“ what is really meant is that the regulation is ultra vires the enabling statute, F
because Parliament did not intend to give authority to make such a regula-

tion ”’.

Vide Rex v. Abdurahman, supra, at p- 150.

This brings me to consider whether sec. 7 bis (1) (a) authorises
the Administration to discriminate between members of different G
classes or races on a footing of partiality and inequality. The
answer to this question depends on the proper construction to be
placed on that section. A similar section viz.: sec. 4 (6) in its
unamended form was construed by this Court in Rez v. Abdurah-
man, supra, at p. 149, and it was there held, applying the principles
laid down in Minister of Posts and T elegraphs v. Rasool, 1934
A.D. 167, that that section did not authorise partiality and
inequality as between members of different races. Tt is unneces-
sary for me to discuss what was said on this point in Rez v.
Abdurahman, for, as I have already said, Mr. Beyers did not
question that decision. For the reasons given in that decision it
Séems to me that the same construction should be placed on seec.

7 bis (1) ().

C
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The fact that sec. 4 (6) in its unamended form authorised the substantial degree and that its action in doing so was_ therefore
making of regulations providing for the reservation of railway void. In other words the Court held that the exercise of a power
premises, etc., for the exclusive use of persons of particular Taces to reserve portion of a train can and should (in the absence of
whereas sec. 7 bis empowers the Administration, without pro- specific authority in the statute to the cont'rary) be exercised with-
A mulgating any regulations, to make such reservation, cannot, in my out the inevitable res'ult' that me'mbers of different races are treated A
view, affect the position. In each case the question at issue is the on a footing of Partmht}f and 1nequahtx to a substantial degree.
same: Did Parliament intend that the right of reservation, whethey The same reasoning apphes to the exercise of a power to reserve
conferred by a regulation made under the authority of the old se, portion of railway premises. I.f #he CI.‘OWn’ s shitentibn weie sbbnek
4 (6) or conferred by the Act itself in sec. 7 bis, could be exercised it would follow' that the Ad'mlnlstratlo.n could, under sec. 7 bis (1),
in such a manner as to result in partial and unequal treatmen reserve conveniences on rgllway premises for members of a parti- g
to a substantial degree between males and females, persons of parti- cular race only_ and Pl‘OVlde. no conveniences for member's of any
cular races or different classes of persons. The passage quoted in other race. This could not, in my opinion, have been the intention
Rex v. Abdurahman, supra, from Rasool’s case, supra, and s of Parliament, for, as was stated in Abdurahman’s case, at p. 149:
explained in the later case shows that when a statute confers a “The State has provided a railway service for all its citizens, irrespective
power, the statute must not be construed to permit partial and of race, and it is unlikely that the Legislature intended that users of the

railway should, according to their race, have partial or unequal treatment

unequal treatment of members of different races, unless such power i g

is specifically given either in express terms or by necessary implica-

: ot o Brothers van peN HEgvER and Mr. Beyers sought to fortif)f his contention by refer.ring to para.

tﬁon. ES;eijogiiZZrzer’}l::u: ](l)ﬁla::z}; emre(;t Boord v Déith sl (b) of sub-sec. (1) of sec. 7 bis. He conten'ded that in that para-

g, 195 1) S.A. 358 at 363 and 369 (A.D.) which are to the graph Parliament specifically authorised inequality on' a large

p Loy, léb:i (R B 0 2L R, i scale and that there is therefore no room for a presumption that
same effect.

in authorising reservations on a smaller scale (e.g. of waiting
rooms), Parliament intended that inequality should be avoided by
counter-reservations. It is not necessary for the purpose of this
case to place a construction upon para. (b) of the sub-section but
assuming that Mr. Beyers’ contention is correct, viz.: that that
paragraph authorises inequality on a large secale, it does not follow
that inequality of treatment is necessarily implicit from the word-
ing of para. (a). Assuming that it is impossible for the Adminis-
tration to exercise its powers under para. (b) without creating
inequality of treatment the reasoning in Rez v. Abdurahman,
supra, shows that effect can be given to the language of para. (a)
without creating inequality of treatment as between members of
different races.

For these reasons it seems to me that the question of law raised
by the Attorney-General in his notice of appeal must be answered &
in the negative and the appeal consequently fails. I may add
that after the decision of this Court in Rea v. Abdurahman, supra,

Mr. Beyers further contended that whenever the question arises
whether the Administration has acted properly in terms of sec.
7 bis (1), the enquiry can relate only to a specific ffhing done _by
the Administration under cover of the section: thus, if the question
arises whether a particular reservation has been validl).f made in
terms of that section, that particular reservation alone is relevant
to the enquiry and the application of Lorp RusSELL’S test o such
test would be as follows: ' 4

‘“ (a) Has the reservation in question brought about partiality

F and inequality between races as regards the use of tllle
particular place reserved? The answer would undoubte:dy
be: Yes, for that is the inevitable effect of the re.ser_vatlon-

(b) Has Parliament specifically authorised such partm(llllty ;ﬂt‘i
inequality? Again the answer would undoubfce Ly eé

G Yes, for the same reason, viz.: that such partiality an
inequality is the inevitable consequence of the reserva-

E

isn 12 . ; e the Legislature amended the Railway Act on two occasions; see

The above contention is in conflict with the ratiw 'emissue rig Act 63 of 1951 and Act 45 of 1952. On neither occasion did it
Rez v. Abdurahman, supra. In that case the pomt ;]i;ence ik amend the Railway Act so as to allow the Administration to treat
whether it was in the circumstances of the case, danf Europeas members of different races on a footing of partiality and inequality.
non-European to enter a first-class coach reserved Iof I should perhaps mention that the ratio decidendi of the learned

his Court took into account

only and in considering that point t N Judge who dissented in the Provincial Division was not relied on
y & rved for non-Euro

the fact that no first-class coach had been rese e okich by the appellant’s counsel in this Court. Nevertheless it is desirable
peans. The Court held in that case that the Admimi . ‘ to say why I am unable to agree with the reasoning of the learned

reserving first-class coaches for Furopeans only and ﬁﬁ:ﬁ J udge.. In so far as his reasoning may seem to be in conflict with
any first-class coaches for non-Europeans ox'ﬂy had trea ality to the decision in Abdurahman’s case all that it is necessary to say is
of different races on a footipg of partiality and inequ
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APV hamo e b1nd11‘1g upon him. The learned Judge laid of that Division to this Court, should not pay the costs in this

ss on the words ‘‘ whenever it dee I
some stre ms expedient  ip go, Court.

7 bis (1) and, relying on cases ‘such as Rex v. McGregor, 194 The appeal is dismissed with costs.
A.D. 493, seemed to favour the view that those words serve to show

A how “ untrammelled ”’ a “‘ discretion ”’ (to quote the words of GrEENBERG, J.A., ScHREINER, J.A. and HoexTer, J.A., con-
Feeraam, J.A., in Rexz v. McGregor at p. 498) is vested in the curred.
Administration for the purpose of carrying out the powers the At
confers on it. The Administration has, of course, an untrammellej
discretion whether it will or will not exercise the powers of Teserva-

B tion conferred on it by sec. 7 bis (1) but the enquiry is, what are
those powers: do they include a power to reserve on a footing of
partiality and inequality as between members of different races?
That enquiry raises quite a different issue to the issue that was
raised in Rez v. McGregor. In that case the Governor of Southem

c Rhodesia was empowered by Act of Parliament to

“make such Defence Regulations as appear to him to be necessary or
expedient for securing the public safety, the defence of the Colony, the
maintenance of public order and the efficient prosecution of any war in which
His Majesty may be engaged and for maintaining supplies and services
essential to the life of the community.”

p As regards this provision FeermaM, J.A., said at p. 498:

“ A special form of words has been chosen, the effect of which may be
to enlarge the powers of ‘ the Governor’, so as to leave to him what amounts
to an untrammelled discretion to decide what regulations are to be regarded
as required for the general purposes mentioned in the section, save for two
limitations ”’,

g which are irrelevant as far as the present enquiry is concerned. In
the present case an untrammelled discretion is left to the Adminis-
tration whether it will or will not do a specific act, viz.: reserva-

tion but, for the reasons already given by me, the statute does not
authorise the Administration in Performlng_ t_ha't aCt_ to tr(_)’at exclusive use of Europeans, and certain two portions (hereafter referred to
F members of different races on a footing of partlallty and mequahty as waiting-rooms Nos. 4 and 5) at the said station for the use of non-

to a substantial degree. iy i Euzl‘olran& ¥ oo Bali
ndent. asked that the . Accused is a Native and not a European.
s Gordon, iy aPPeared iy o 'respo 3 dent has been 3. On 3/8/1952 accused sat on a bench in waiting-room No. 1.

Court should order that the costs ‘_to which the respf)n oy asf 4. Accused refused to leave this waiting-room (No. 1) when requested to
put in opposing the appeal to this Court should, in terms of sec. do so by Constable J. H. Basson, who is in employ of the S.A. Railways
G 105 (2) of Act 32 of 1944, be paid by the appellant. Mr. Beyel:s angi Iili[{a.rbours Administration. &
contended that no order as to costs should be made b}:,cause.tf ¢ g b ayaI;}t’atlir;ZPe non-Europeans than European passengers use Cape Town

1 e waltl g
S¥lleince ShO(;VE;d t]}i;lat’ RS thle rﬁsp?ii(:ge delil;elc‘leodin; 46 4o delifli thﬁ. The Administration intended the waiting-rooms concerned principally for
room reserved for Kuropeans only, he I1n ; e use of main line passengers.
the law deliberately and not to test the validity of the law. Under 7. There are more European than non-European main line passengers.
sec. 105 (2) of Act 32 of 1944 costs are in the discretion Of 'fhe h8. The total area of the waiting-rooms set aside for Europeans is greater
de in the Provincial Division than that set aside for non-Europeans.
H.Coul'tl. t'No :rdi; £ tot co_Sts :;ai I]lé)aivision probably because the 1 9. The standard equipment and facilities provided in the waiting-rooms H
In relation TO e costs 1n a ’

vax pEN HEEVER, J.A.: I have had the advantage of reading the
judgment prepared by the CHIEF JUsTICE in this appeal. As I have
come to a different conclusion I propose to state as briefly as the
subject will allow, the reasons which have led me to that conclusion. B
For the sake of brevity I will not repeat the facts stated in that
judgment and I refer to the decided cases mentioned therein by
means of a short method of citation.

This is an appeal under sec. 105 of the Magistrates’ Courts Act,
1944, from a judgment of the Cape Provincial Division brought ¢
under the provisions of sec. 104 of that Act. The latter section
provides that when in ecriminal proceedings a magistrate’s court
has given a decision in favour of the accused on any matter of law,
the magistrate may be required to state a case for the consideration
of the Court of appeal, setting forth the question of law and hisp
decision thereon, and, if evidence has been heard, his findings of
fact, in so far as they are material to the question of law.

In compliance with the requirement of that section the following
case was stated :

“ A. Facts found to be proved : E
1. In terms of sec. 7 bis of Act 22 of 1916, as amended, read with General
Railway Regulations framed under the said Act, the Railway Administration

has reserved certain three portions (hereafter referred to as waiting-rooms
Nos. 1, 2 and 3) of Railway premises at Cape Town railway station for the

¢ the oor- for non-Europeans are much inferior to those provided in the waiting-rooms
respondent did not ask for any costs. I shall assume tha

tention of Mr. Beyers would have been sound, if the.r?spondgﬁt
had asked for an order as to costs in the Provincial Dmsmn,e 4
the position on appeal to this Court is diﬂ?'erent. I can1 ::) b
reason why the Attorney-General, having failed on appea

. . ent
Provincial Division and having appealed against the judgm

for Europeans.

10. The three waiting-rooms for Europeans are intended for 1st and 2nd
class passengers. One of the waiting-rooms for non-Europeans (No. 4) is for
Ist and 2nd class, and one (No. 5) is for 3rd class passengers.

11. There is provision for European males in waiting-room No. 1, but there
is no similar provision for 1st and 2nd class non-European passengers.

12. This action of the Administration, when it so reserved waiting-rooms,



494 R. v. Lusv.
[VAN DEN HEEVER, J.A.] [1953 (2)]

has resulted in partial and unequal treatment to a substantia
between Europeans and non-Europeans.

[4D]
1 degree, g

14. In view of the finding in para. 12 above and of the principles laid down
in the case of Rex v. Abdurahman, 1950 (3) (S.A.) 136 (A.D.), this actioy
was held to be void.”

A Thereupon at the request of the Attorney-General the following
question of law was posed :

‘“ Whether the correct interpretation of Act 22 of 1916, a5
amended, and more particularly sec. 7 (bis), is not such that the
Railway Administration may, when reserving railway Premises

B or any portion thereof as waiting rooms for the exclusive use of
males or females or persons of particular races or different
classes of persons, exercise unfettered discretionary rights and
powers even where the exercise of such rights and powers may
result in partial and unequal treatment to a substantial degree

C  as between the said persons, races or classes.”

I may observe in passing that I am aware of the fact that this
is an appeal on a question of law and that I cannot question the
facts found by the magistrate. I would point out, however, that
the statement contained in para. 12 of the stated case is not a

D factual conclusion. In Platt v. Commissioner for Inland Revenue,

1922 A.D. 42 at p. 49, Jura, J.A., in discussing a similar dis

tinction remarked :

‘““ The proper rule has, T venture to think, been laid down by Lorp Pirir
in Farmer v. Cotton’s Trustee, 1915 A.C. 922, and it seems to me to be
confirmed by the weight of judicial decision in English Courts. He said:
‘ Where all the material facts are fully found, and the actual question is
whether the facts are such as to bring the case within the provisions properly
construed of some statutory enactment, the question is one of law.’ ”

(Cf. Commassioner for Inland Revenue v. Stott, 1928 A.D. at
. 269.

F 4 I ma)ke this observation, not because I wish to go behind any
finding of fact stated by the magistrate, but because I do not th}nk
it could ever have been the intention of the Legislature in enacting
sec. 104 of the Magistrates’ Courts Act that a Court of Appeal
should be called upon to answer a hypothetical and abstract ques-

G tion. In the abstract I have no notion what may be pal’tl.al and
unequal treatment to a substantial degree as between tl}e said per-
sons, races or classes ’’. Before answering that questmn.l' must
know what it means. Moreover, as appears from the provisions of
sub-secs. (4) and (5) of sec. 104 of that Act and sub-s.ec. (1) Ofb'sec’;
105, this type of appeal was not conceived merely w1t.h .the'o. d]%l

H of clarifying the law, but in order that justice b.e done in mdmt 1;};
cases. I am of opinion, therefore, that I am entitled to mt.erpre ¢
phrase ‘‘ partial and unequal treatment’’ in the queSthlfl pl(:gch
in the light of the findings and the statement of case out of W.

it arises. 2 it
The question deals only with the reservation of wal mgrt' e

for the exclusive use of males or females or persons of P";t}ico aly

races or different classes of persons. We are concerned Wi
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two classes of persons, Europeans and non-Europeans. One
gathers, therefore, that in this connection the phrase ‘‘ partial and
unequal treatment ’’ means:

(1) To allocate more floor space to the Europeans than to the
non-Europeans;

(2) failing to provide equipment and facilities of equal standardA
in both sets of waiting rooms;

(3) to make provision for European males in one waiting room
set aside for Europeans without making equivalent provision
in the waiting rooms reserved for non-Europeans.

Mr. Beyers did not question the correctness of the decision of this B
Court in Abdurahman’s case. He sought to distinguish that case
from this on grounds with which I cannot agree. He suggests that
there is an antinomy between what I may for the sake of brevity
call the principle of equality applied by the Court a quo in this
case and the rule laid down in Shidiack’s case and followed in a ©
long line of decisions.

On a proper appreciation of the ‘“ two principles ’’ concerned
there is no antinomy, for upon closer examination they will appear
to be one and the same. In Shidiack’s case (at p. 651) INNEs,
A.C.J., observed :

“Now it is settled law that where a matter is left to the discretion and
determination of a public officer and where his discretion has been bona fide

exercised or his judgment bona fide expressed, the Court will not interfere
with the result.”

If one elevates an accidental circumstance of the application of
the underlying principle and turns it itself into a principle, only
confusion can result. There is no peculiar virtue in the fact that
in that case the person concerned was a public (i.e. administrative
or executive) officer save that if he had been a judicial officer one
would more readily infer an intention on the part of the Legis-
lature that his judicial acts shall be subject to correction by a
superior judiciary. Obviously this * settled law ’’ can be applied
only if from the terms of the empowering enactment, its objects
and the other aids to interpretation, the Court is satisfied that
“ the matter is left to the discretion . . . of the public officer ”’.
Very often the nature of the function which he is empowered to
perform will assist in ascertaining whether Parliament did leave
the matter to his discretion in that sense.

In Kruse’s case Lorp RusskrLL propounded the test—one of many
tests—of equality in the treatment as between various classes of the
community as a test of reasonableness in the specialised sense, the
result of which again was used as a means of determining whether
Parliament did confer the powers contended for. The ultimate
question in each case is, therefore, what was the true intention of
the empowering Legislature.

There is a tendency to elevate what properly used is only a
guide in ascertaining the intention of the Legislature into a rule
of substantive law to be used as a general touch-stone of validity.
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It is only one of many pointers considered in the interpretation of
statutes. It is based on the presumption that, unless the contr
appears from the empowering statute, Parliament must be deemed
to have intended that the powers conferred should not be exercised
A so as to discriminate between different classes of the commupj
on a basis of inequality or partiality. However, other considers.
tions arising out of the statute may overbear this presumption and,
as I have indicated, the nature and objects of the power conferreq
may often be incompatible with the operation of the presumption,
B A municipality may in one and the same statute be empowered t
make by-laws and to conclude contracts for the erection of munj.
cipal buildings. To the exercise of the former it is obvious that
the test of reasonableness in the specialised sense would readily be
applicable; for in performing that function the municipality acts
c s independent arbiter—or rather law-giver—and holds the scales
as between subject and subject. As a contracting party it acts as
syndicus for the community and as such in its own interests. The
test would consequently be quite inappropriate.
Mr. Beyers contended that the test formulated by Lorp Russe
p applies only to delegated legislative authority. Apart from this
contention being in conflict with the decisions of this Court in
Rasool’s case and Abdurahman’s case, it follows from what I have
said that I cannot agree with that contention. These cases and
Shidiack’s case can be reduced to a single principle: what did
Parliament intend ? N
In my opinion Abdurahman’s case is not in pari matera with
this. Sec. 127 of the South Africa Act provides that the railways
and harbours shall be administered on business principles; not for
profit save such profits as are necessary to me?t .betterm'ent,
depreciation and interest charges; one of the principal objects
being to develop the country by means of cheap transport. But
besides these things the South African Railways have extensws
powers: i.e. to advertise; to build and manage hotejls; to ilen
money to railway servants; to sell houses on the hire-purchas
system. In R. v. Abdurahman (at p. 149) the CmHIEF JUSTICE

G remarked : iyt :
“The State has provided a railway service for all its citizens, lmspwt:,e
of race, and it is unlikely that the Legislature intended that users of m:
railways should, according to their race, have partial or unequal treatm
meted out to them.” 3 Wi e
I suppose that if the State has provided a public sebe Syl
g @ a postal service and runs a post office, every mem tll'a A
public has a claim to be served if he is prepared to pay de Il)aee.
and applies for the particular service at the proper time ;nAgrican
But it must be remembered that although the Sout

it ig in fact 8
Railways and Harbours are called a departmfent, it isn I?t:a(:)wn
trading corporation performing many functions. ey |

interests and in order to attract revenue it does a num

% e iep-sre
which—compared with the activities of a common CcaIr
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supererogatory. It furnishes a number of amenities which it is
not bound to do. It is not bound to furnish waiting rooms at all,
or restaurants.  Without authority to do so the Administration
will not be able to devote such amenities to particular classes of
the community exclusively. But once it is empowered to dis-A
criminate between classes, then, in view of the injunction to
conduct its affairs on business principles, I cannot see why—in the
case of these supererogatory amenities—it cannot favour the more
lucrative traffic. When it comes to the reservation of space and not
transport service, I cannot see why the reasonable requirements B
of different classes of the community should come into the picture.
Take for example a small station on the high veld of the Transvaal;
there are not enough passengers to warrant erecting an elaborate
or large waiting room. But it is very cold. Supposing—having
the power to discriminate—the Administration erects a small ¢
waiting room and reserves it exclusively for women; would that
be unreasonable? Would it not be sound business to reserve
luxurious waiting rooms for the exclusive use of tourists travelling
expensively in trains gorgeous with observation and dining cars?

In terms of sec. 7 bis (1) (b) the Administration may reserve all D
or certain trains travelling over a particular route for the exclusive
use of persons of particular races or different classes or Natives.
If such a train and route are allocated to Natives exclusively I
cannot see anything unreasonable in the reservation of the platforms
abutting on the terminals or any waiting-rooms upon such plat-
forms for the exclusive use of Natives. It would facilitate
operations.

In Abdurahman’s case (p. 149), the CHIEF JUSTICE observed :

“ For instance, conveniences can be reserved for exclusive use of males and
females. It would be absurd to suppose that the Legislature could have
contemplated the reservation of one convenience for the exclusive use of F

males, and the use by both sexes of another unreserved convenience on the
same premises.”’

As far as that dictum relates to premises it is obiter. However, it
was relied on in this case. The dictum was merely an illustration
and cannot be taken literally. It contemplates discrimination as
between males and females and implies that if there is reservation
for the exclusive use of males there must also be a reservation for
the exclusive use of females. Accepting the correctness of that
dictum—for it is a judgment passed only on a particular dis-
criminatory division on the basis of sex of the population, the test
being reasonableness—it does not follow that it must apply to every H
other conceivable division.

Supposing a certain tribe is often the centre—either as attackers
or as objects of attack—of riots on the Rand and Railway property
suffers in consequence. To my mind it would be eminently reason-
able on the part of the Administration to reserve a waiting-room for
the exclusive use of that tribe, in its own interests and not because
of the reasonable requirements of persons belonging to that tribe. I
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cannot imagine that .Pa.rliam"ent couldl have contemplated thyt in
such a case the Administration had either to jettison its ides of
reservation or multiply its waiting-rooms on a mathematiea] or
mechanical basis by the number of sections of the community iy
respect of which reservations are contemplated. If it reserw;es a
particular area of railway premises with certain facilities and safe.
guards for the exclusive occupation of persons about to be deported
I cannot see on what principle of reasonableness other sectiong o%
the community can claim equal rights of sequestration. Such 4
rule implies that if the Administration erects or acquires ang
manages an hotel exclusively for foreign tourists or for travelles
over long distances it must reduplicate or multiply such facilities
to provide for like reasonable requirements of every other section
of the populace which the Administration has recognised as a sepa.
rate class.

A train is an elastic entity ; its units may be variously conceived:
seats, compartments, coaches. The re-arrangement of accommoda.
tion in a train is easily effected. To provide new waiting-rooms
or similar structures is not so easy or inexpensive. The two things
are not on a par.

D Sec. 7 bis (1) authorises the Administration to reserve railway
premises (including conveniences) for the exclusive use of different
classes of persons, which implies discrimination. In the last resort
the question whether such discrimination must be on a basis of
equality depends upon the intention one must impute to the Legis-

E lature. Considering the multitude of activities in which the
Administration is authorised to engage on business principles and
the diverse objects to which railway premises may be devo’.ced,I
cannot imagine that it could possibly have been the intention of
Parliament to entrust the Administration with a power from exer-

F cising which it must either refrain or exercise it in a manner which
will satisfy the reasonable requirements of all sections of the con-
munity, but have no relation to the economic consequences or
the value of any particular section as clientele.

I have already indicated that in my opinion the fact that powers

G are conferred upon a public officer is not conclusive on the question
what are the extent of those powers. But that the person or b9dy
upon whom such a power has been conferred may be a counterpoise,
in arriving at the true intention of the Legislature, t.o‘suczl con-
siderations as that of impartiality is obvious from Shidiack’s case
and the current of decisions following upon it. In Gallowzyt;

H 7'he Mayor and Commonalty of London, L.R. 1866 (1) H.L. 3 o
Lord Chancellor (Lorp Cranworrz) repeatedly rema.rke L
where a public corporation was authorised to do something 1

public interest : solature left
“Tt does not seem to me unreasonable to suppose that the Legisla

ing into
it to the respondents to judge of the best means of carrying 1
duties entrusted to them.” ¢
. " e
Here we have an organisation at the head of which th

A

re 18 8
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Minister of the Crown responsible to Parliament. By parity of
reasoning we may apply those indices which courts have resorted
to in determining whether servants of the Crown empowered to do
certain things are subject to regulation by local government autho-
rities. In Gorton Local Board v. Prison Commissioners, 1904 1.7 . ;
K.B. 113 (Vol. 73), WirLs, J., remarked : ;

““ There is, therefore, a great, high and responsible officer of State in whom
is vested the discretion of approving or disapproving of such plans, and in
whom was vested the discretion. . . . C(an anybody suppose that it was
intended that the approval of the Secretary of State should not be effectual
and that, because the locus in quo was situated within the area of jurisdicz

tion of a local board, the plans approved by the Secretary of State should B
not be followed out. It seems to me something like an absurdity to suppose
such a thing.”

In Cooper v. Hawkins, 1bid., that judgment was commended by
Lorp ALverstonNg, C.J., as being ““ a very useful contribution to
this branch of the law *’,

As far as reservation of accommedation on trains is concerned I C
am bound by precedent, the correctness of which is not questioned.
To my mind the question of reserving space or buildings on railway
premises is still open. I am convinced that the exercise of powers
in that regard conferred by sec. 7 bis (1) with the limitations sug-
gested is not practically possible and could not have been contem. D
plated by Parliament.

For these reasons, in my judgment, the question posed should
be answered in favour of the appellant and consequential amend-
ments should be made in the proceedings of the Court a gquo. As

this is a dissenting judgment, it is unnecessary to enlarge upon the E
form the corrections should take.

[a.D.]

Respondent’s Attorneys: S. Kahn & Co., Cape Town; Lovius &
Shtein, Bloemfontein.
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E'mdence.—Pm"vilege.—Statement made by client to his attorney.—
Do_cu.ment drawn up by attorney for submission to counsel for
opvmon.—Document found on client’s premises during a search.
—Client denying that document truly reflected information H

furnished to attorney.—Document not to be used for purposes
of cross-examimang client thereon.

During the search under a search warrant of the house occupied by the applicant
and her husband, a document was found purporting to be a statement
preparefl by her husband’s attorneys for submission to counsel for an ‘opinion’
concerning the income tax payable by the husband. In an application made



